M7 MINNesOTA

April 15, 2019

Andrew Wheeler, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave N.W.

Office of the Administrator 1101A
Washington, D.C. 20460

R.D. James, Assistant Secretary of the Army (Civil Works)
U.S. Army Corps of Engineers

108 Army Pentagon

Washington, D.C. 20310-0108

RE: Comments on Proposed Rule - Revised Definition of “Waters of the United States”
Docket ID No. EPA-HQ-OW-2018-0149

Dear Mr. Wheeler and Mr. James:

The Minnesota Pollution Control Agency (MPCA) and Minnesota Department of Natural Resources
(DNR) work together to protect Minnesota’s abundant surface water, wetland, and groundwater
resources. The health of these water resources underpins our economy and is critical to the health of
our citizens and our extraordinary fish and wildlife. The ability to implement our agencies’ missions is to
a degree tied to the Clean Water Act (CWA); therefore, any change in the CWA rules is of high interest.

The U.S. Environmental Protection Agency (EPA) and U.S. Army Corps of Engineers (USACE) approach to
revisions to the CWA definition of waters of the United States (WOTUS) is particularly important, given
its likely implications across the full range of CWA provisions that underpin the federal-state partnership
in protecting and managing water resources in the United States.

The MPCA and DNR submitted comments on the February 28, 2017, Presidential Executive Order on
Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the “Waters of the United
States” Rule. The MPCA and DNR also commented on the Supplemental Notice of Proposed Rulemaking
to Recodify the Pre-Existing Clean Water Act Definition of “Waters of the United States” EPA Docket ID
No. EPA-HQ-OW-2017-0203 on August 13, 2018. Those comments are attached.

Our 2018 comments identified the following key concerns regarding the proposed rulemaking:

e EPA and USACE should separate efforts regarding the WOTUS definition from the complex
administrative structure of the 404 program. Furthermore, EPA and USACE should prioritize
efficient administration of the 404 program over WOTUS rulemaking.

e |f a WOTUS rulemaking proceeds, it must be grounded in science.

e Any WOTUS rulemaking should not undermine the scientific-based, minimum nationwide
protection provided by the CWA with a "states can fill in the rest" approach.
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Unfortunately, the proposed rule (Docket ID No. EPA-HQ-OW-2018-0149) does not address our
concerns. If anything, they have been magnified by the proposal, as noted briefly below.

The fact that this rulemaking is proceeding indicates that EPA and USACE have prioritized continuing the
WOTUS debate over working with states and tribes to more efficiently administer the 404 program. This
is disappointing given that the administrative complexities of the 404 program are a major barrier to
state-federal coordination, and to state assumption for states that are interested in that option. We
urge EPA and USACE to reconsider this path. As we have stated repeatedly, we stand ready to work
with you on more efficient administrative mechanisms.

We are also concerned certain provisions of the proposed definition are not scientifically defensible. For
example, beginning at 84 FR 4177 and in several places thereafter, the proposed rule attempts to use
flow rather than connectivity to define a tributary. Since the flow of tributaries is variable and
sometimes unpredictable, and is a function of many factors including climate, a definition based on flow
alone does not represent a rigorous and science-informed approach to defining a tributary. The flow-
based approach would create an unclear and confusing definition for tributaries, which in turn would
make the definition of WOTUS inconsistent and impossible to implement in a coherent and predictable
way. The tributary definition would be improved by incorporating flow characteristics along with the
concepts of a bed and bank and ordinary high water level, as in the 2015 rule. This is but one example
of our concerns about the scientific foundation of the proposal. The proposed rule would be improved
overall by mare thoroughly incorporating the findings of the 2015 Connectivity Report. *

Regarding the potential to undermine baseline protection afforded by the CWA, the proposal
emphasizes, rather than alleviates, this concern. Much of the preamble and supporting analyses deduce
where and how state regulations may change in response to the proposed revision to the WOTUS
definition. The economic analysis acknowledges that some states are likely to “reduce regulatory
practices,” while others will provide “partial regulatory or non-regulatory coverage of waters.” The
variable level of protection this would introduce for our nation’s water resources is a fundamental flaw
in the proposal and is contrary to the clearly identified goal of the Clean Water Act — to “restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters.”

The CWA and associated regulations set a nationwide, protective baseline. Because waters and
watersheds do not observe state boundaries, the diminished water resource protection created by the
proposed rule in some states could result in water quality impacts in other states; similarly, impacts in
one state could adversely affect fish and wildlife that cross state borders (e.g. migratory waterfowl). As a
state that supports a significant outdoor recreation-based economy, and that invests heavily in
managing our fish and wildlife resources, we are very concerned about such potential impacts. The
CWA should not be a “least common denominator” protection, but should hold strong to the original
intent of Congress to achieve fishable and swimmable waters throughout the country.

1 U.S. EPA, Office of Research and Development. 2015. Connectivity of streams and wetlands to
downstream waters: a review and synthesis of the scientific evidence. EPA/600/R-14/475F. January
2015.
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Thank you for the opportunity to comment on this matter of critical importance to the protection and
restoration of water resources. Any definition of WOTUS must be based on sound science and support
the goals of the CWA. As currently drafted, the proposed WOTUS definition falls short of these goals.

Sincerely,
bk Tw = '
/ M % L e
Peter Tester Barb Naramore
Deputy Commissioner Deputy Commissioner
Minnesota Pollution Control Agency Minnesota Department of Natural Resources

PT/BN/JB:ds
Attachments

cc: Jean Coleman, MPCA
Doug Norris, DNR
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August 13, 2018

Mr. Andrew Wheeler, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Ave N.W.

Office of the Administrator 1101A
Washington, D.C. 20460

Mr. Ryan Fisher

Principal Deputy Assistant Secretary of the Army (Civil Works)
Army Corps of Engineers

108 Army Pentagon

Washington, D.C. 20310-0108

Re: Comments on Supplemental Notice of Proposed Rulemaking to Recodify the Pre-Existing Clean
Water Act Definition of “Waters of the United States” EPA Docket ID No. EPA-HQ-OW-2017-0203

Submitted under Docket ID No. EPA-HQ-OW-2017-0203 via www.regulations.gov
Dear Mr. Wheeler and Mr. Fisher:

The Minnesota Pollution Control Agency (MPCA) and Minnesota Department of Natural Resources
(DNR) work together to protect Minnesota’s abundant surface water, wetland, and groundwater
resources. The health of these water resources underpins our economy and is critical to the health of
our citizens and our extraordinary fish and wildlife resources. The ability to implement our agencies’
missions is to a degree tied to the Clean Water Act (CWA); therefore, any change in the CWA rules is of
high interest. The federal administration’s approach to revisions to the CWA definition of waters of the
United States (WOTUS) is of interest given its potential implications across the full range of CWA
provisions that underpin the federal-state partnership in protecting and managing water resources in
the United States.

Last year, the MPCA and DNR submitted comments on the February 28, 2017, Presidential Executive
Order on Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the “Waters of the
United States” Rule. Our 2017 comments remain valid, and are supplemented with the following
additional comments.

Separate the jurisdictional definition from the overly burdensome administrative structure of the 404
program jurisdictional determinations and prioritize more efficient administration of the program. A
major problem that spurred development of the 2015 rule and continues to motivate revision efforts is
the lengthy, overly burdensome 404 jurisdictional determination process. Solving this administrative
problem shouid be separated from the debate over rulemaking on the jurisdictional definition. The
Environmental Protection Agency (EPA) and Army Corps of Engineers (Corps) should direct resources to
working with the states and tribes on mechanisms to more efficiently administer the program, such as
state assumption and general permits, including programmatic general permits.
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The 2015 rule relied on science, any future rulemaking or guidance revisions must do the same. If a
future rulemaking or updated guidance is undertaken, it must be based on the best available science
building on the 2015 Connectivity Report. The Connectivity Report provided peer-reviewed scientific
support for what we all understand - that there are many lakes, streams, and wetlands hydrologically
connected to traditionally navigable waters. Pollutants that start upstream end up downstream in
WOTUS. The protection of WOTUS is dependent upon and cannot be separated from these connected
lakes, streams, and wetlands. Although the 2015 rule is generally well supported scientifically, the use
of arbitrary distances in the 2015 rule is an example of not following the science, but rather making an
expedient choice designed to dampen conflict. The CWA was designed to protect water quality. Creating
a fiction that water quality impacts stop at arbitrary distances did not serve the 2015 rule well. Likewise,
creating a fiction that hydrologically connected waters do not impact WOTUS will not serve a future rule
well. Following the science will lead to the most rational, legally-supportable rule.

The authors of the CWA intended to provide a rational, scientific-based nationwide protection
minimum, and this intent should not be undermined by a “the states can fill in the rest” attitude. All
citizens of the United States deserve clean water, no matter in what state they choose to live. States like
Minnesota have well-established law, programs, and ethos committed to protecting all our water
resources. Other states choose to protect their water resources in a manner that overlaps, but does not
extend beyond, WOTUS. Many of these states have requirements that clean waterlaws not extend
beyond the CWA jurisdiction. If the definition of WOTUS is limited through a future rulemaking, then
states with coterminous jurisdiction will likewise see a contraction in waters of their state covered by
protective laws. The CWA should not be viewed as a “least common denominator” protection, but
should hold strong to the original intent of Congress to achieve fishable and swimmable waters
throughout the country.

Conclusion. We urge EPA and the Corps to consider the best use of federal and state resources. To us,
that means redirecting resources away from a fruitless, never-ending rulemaking to working with states
and tribes on more efficient administrative mechanisms that spotlight cooperative federalism principles.
Minnesota stands prepared to work with you.

Sincerely,

S I
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Shannon Lotthammer Dave Schad

Assistant Commissioner Deputy Commissioner

Minnesota Pollution Control Agency Minnesota Department of Natural Resources
520 Lafayette Road North 500 Lafayette Road

St. Paul, MN 55101 St. Paul, MN 55155

¢: lean Coleman, MPCA
Doug Norris, DNR
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June 19, 2017

Mr. Scott Pruitt, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave N.W.

Office of the Administrator 1101A
Washington, D.C. 20460

Mr. Douglas W. Lamont, P.E.

Senior Official Performing the Duties of the Assistant Secretary of the Army (Civil Works)
Army Corps of Engineers

108 Army Pentagon

Washington, D.C. 20310-0108

Re: Comments on the February 28, 2017, Presidential Executive Order on Restoring the Rule of Law, Federalism,
and Economic Growth by Reviewing the “Waters of the United States” Rule.

Submitted via email to: CWAwotus@epa.gov

Dear Mr. Pruitt and Mr. Lamont:

Thank you for requesting comments on the concepts embodied in the February 28, 2017, Presidential Executive
Order on Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the “Waters of the United
States” Rule (referred to herein as “Executive Order”). The Minnesota Pollution Control Agency (MPCA) and the
Minnesota Department of Natural Resources (DNR) work together to protect Minnesota’s abundant surface water,
wetland, and groundwater resources. The health of these water resources underpins our economy and is critical to
the health of our citizens and our extraordinary fish and wildlife resources. The ability to implement our agency
missions is to a degree tied to the Clean Water Act (CWA); therefore, any change in the CWA rules is of high
interest. The approach contemplated in the Executive Order is of particular interest given its potential implications
across the full range of CWA provisions that underpin the federal-state partnership in protecting and managing
water resources in the United States.

The U.S. Environmental Protection Agency (EPA) has described implementation of the Executive Order as a two-
step process. In step one, EPA and the U.S. Army Corps of Engineers {Corps) will recodify the Waters of the United
States (WOTUS) rule that was in place prior to issuance of the 2015 rule amendments, thus returning to the status
quo. The stotus quo reverts to relying on the 1986 rule definition and 2008 Bush Administration guidance on
applying that definition. In step two, the EPA and Corps would develop a new definition to replace the 2015 rule
amendments.

Support for Step One, but Not Step Two

The status quo works; another rulemaking is not worth the time and effort. Minnesota has been conscientiously
and successfully implementing the CWA using the status quo definition of WOTUS. The stated intent of the Obama
Administration’s 2015 WOTUS rulemaking was to clarify the definition in order to make it easier for states and
others to implement the CWA, in part by reducing the number of jurisdictional determinations required. The result
of that effort, for a variety of reasons, did not clarify anything. Rather, Minnesota and the rest of the country is
now in the position of waiting for a multitude of legal challenges to work through the system. Without repeal of
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the 2015 rule amendments, that litigation could take a decade. In the meantime, because implementation of the
2015 rule amendments has been stayed by the courts, the states are continuing to effectively implement the CWA
regulations with the status quo definition of WOTUS. For all the time and effort expended by states, federal
regulators, and stakeholders during the development of the 2015 rule amendments, we are left in the same
administrative position as if the rulemaking had not happened.

The value proposition of investing time and effort in developing a new rule is very low, based on the experience
from the previous rulemaking effort. There is strong reason to believe that interest groups will be as engaged in a
new rulemaking as in the 2015 rulemaking. There is reason to believe that multiple lawsuits will be the result of a
new rulemaking. There is reason to believe the courts will stay implementation of a new rule, just as occurred with
the 2015 rule. All this will again take a decade to work through the court system. That will leave states in the exact
same position as we are now, implementing the status quo. Minnesota and its citizens do not believe it is prudent
to invest in yet another effort to modify the WOTUS definition, when the likelihood of a successful resolution is so
low. Under the status quo definition of WOTUS, we can continue our work to protect the waters on which our
economy rests.

For these reasons, the MPCA and DNR support implementing step one of the Executive Order, but urge you not to
pursue yet another rule change. The course of action we are recommending maintains the status quo for the
multiple CWA authorities that the state implements, including existing delegation agreements, permitting, and
funding. it also maintains the working relationship between Minnesota and federal agencies developed over four
decades. We do not believe another rule amendment will dispel ambiguity. It most certainly will not stop the
lawsuits. The time and effort expended for what may be limited additional clarity is not worth the investment.

If You Do Proceed to Step Two

If, however, EPA and the Corps choose to undertake step two, we offer several suggestions. Our suggestions are
aimed at maximizing three characteristics that are essential to a successful rule. The rule must provide additional
clarity, protect water resources, and be based on hydrological principles.

Take advantage of the “cooperative” in cooperative federalism. First, in order to ensure clarity in a new rule, we
strongly encourage you to work closely and substantively with Minnesota and other states throughout the
development of the new rule. The CWA is firmly grounded in a cooperative federalism structure, giving both the
federal government and states direct roles and responsibilities in implementation. Based on their long-term
implementation and enforcement of the CWA, states have a unique understanding of how the stotus quo
definition works and how alternatives may or may not work. To develop a new rule without active involvement of
such partners increases the risk of, yet again, missing the target. True cooperative federalism cannot be achieved
with a few requests for written comments at the beginning and end of the process; it will only result from an equal
partnership in thoroughly discussing ideas and reaching consensus. Although we prefer EPA and the Corps not
undertake a new rulemaking, Minnesota will be an active partner if one is undertaken.

A regional approach in the rule language is ill-advised. Second, a new definition must protect resources across the
country in an equivalent manner. Indeed, that is the very purpose of having a federal Clean Water Act. We have
concerns about suggestions from EPA staff that the definition may include regional variations. As has been proven
through decades spent implementing the CWA and the status quo WOTUS definition, it is constitutionally
defensible to apply a single definition across all regions. The Rapanos v. United States, 547 U.S. 715 (2006)
(Rapanos) decision expressed no concern about applying a single, non-regionalized definition to waters throughout
the country. Regardless of which Rapanos test is used, there are waterbodies that fall outside the WOTUS
definition. As the status quo rule does now, the federal rule should establish a baseline level of protection for all
WOTUS sufficient to ensure that the fundamental goals of the Clean Water Act are achieved. Acting through
principles of federalism, states can always adopt protections above the floor.
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It is almost impossible to choose a scale at which to regionalize the definition. Waterbodies vary by region of the
country, by state, by region within a single state, and uitimately waterbody-by-waterbody. We recognize there are
some high-level regional water characteristics. But, even within a region, the WOTUS definition is applied to a
specific water body that may have characteristics very different from a “typical” water in the region. The definition
itself does not need to be regionalized. A new rule should not be circumscribed by regional definitions that fail to
account for the range of conditions within a region and even within a state. Practical regionalization results from
the application of a consistent definition to specific waters.

Most importantly, including regional variations would add a layer of extreme complexity to drafting the definition,
increase the risk of inconsistent definitions between regions, and erode the baseline level of protection established
for all waters, and thus for the people and fish and wildlife that depend on those waters. The EPA’s and Corps’
current practice is to provide regional guidance on implementing the status quo definition. These documents use
regional terms to guide implementers on how to apply the status quo definition to waters that may be more or less
permanent, or have more or less connectivity. A regional approach in the rule will require an entire new set of
terminology to be incorporated into the rule itself, rather than just using that terminology in regional guidance.
Rule language would have to describe typical water resources for each region and contrast those against water
resources in other regions. A regional approach in the rule presents difficulties in drafting that risk inconsistencies
in protecting water resources across regions; and it would produce no different result than we have presently with
a non-regionalized rule definition coupled with implementation guidance specific to each region.

Using the Scalia test does not remove ambiguity. Third, a new rule must be based on hydrological principles. If a
new rulemaking is undertaken, EPA and the Corps must recognize that Justice Scalia’s test as stated in Rapanos,
while on its surface perhaps more clear than Justice Kennedy’s test, is still not clear from a hydrological
perspective. Justice Scalia gave little guidance about the terms “relatively permanent” and “continuous surface
connection.” How much of the year does a stream or wetland have to be wet to be “relatively permanent”? Can a
“continuous surface connection” be established through a series of year-round wetlands that are in very near
proximity to one another, but not quite adjacent? Replacing the status quo definition of WOTUS with language
merely repeating Justice Scalia’s test will not remove ambiguity from the definition.

Hydrological science must be at the forefront of any new rulemaking. Water protection, by necessity, is bound to
hydrological and geological realities. The EPA and the Corps should rely on the most comprehensive review of
connectivity science which is contained in EPA’s “Connectivity of Streams and Wetlands to Downstream Waters: A
Review and Synthesis of the Scientific Evidence.” We are proud to say that Minnesota scientists participated in this
review. A new rule should incorporate core hydrological principles that will provide flexibility to the states in
applying the rule, for example through regional and programmatic general permits and individual permits.

Recent presentations by the EPA and Corps include options for defining the terms “relatively permanent” and
“continuous surface connection.” It is unclear how each of these options, presented in broad outlines, are
supported by hydrological science. It is impossible for us to react to any of these options without understanding
the rational scientific basis underlying the options. It is also impossible for us to conduct an evaluation of the
implications of each option on Minnesota water resources given the short time frame for submitting comments.

Consider unintended consequences. Fourth, the definition of waters of the United States is a foundational
jurisdictional concept that touches every single provision of the CWA and its rules. A change in the definition will
affect funding to states that is based on jurisdictional waters. It could affect permitting programs and impaired
waters programs. Thoughtful, comprehensive deliberation should occur before making a definitional change that
could have unintended consequences. Involving potentially affected states in developing any rule change could
significantly reduce the risk of any unintended consequences.
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Conclusion. The preferred course we suggest to you is the simplest one. Stop after step one and allow states to
continue our good work without the burden of another rulemaking effort that we believe will require
extraordinary time and effort for minimal gain. If this is not possible, then keep in front of you the essential
elements for success: provide additional clarity, protect water resources equally, and incorporate hydrological
principles. Success cannot be met without engaging your key federalism partners, the states. States bring unique
knowledge gained from decades of implementation and enforcement of the CWA. States are liaisons to local
governments, permittees, landowners, and others. To proceed without such key partners is, at best, guaranteed to
make the path difficult, and, at worst, will result in a rule that cannot be implemented.

Thank you for the opportunity to submit comments on this important, far-reaching question. We look forward to
partnering closely with EPA and the Corps as the Executive Order is implemented. Please contact us if you have any
questions.

Sincerely,

P rC. Sto f‘ﬂu‘%

John Linc Stine Tom Landwehr

Commissioner Commissioner

Minnesota Pollution Control Agency Minnesota Department of Natural Resources
520 Lafayette Road 500 Lafayette Road

St. Paul, MN 55155 St. Paul, MN 55155

JLS/TL:mo

cc: Rebecca Flood, Assistant Commissioner, MPCA
Barb Naramore, Assistant Commissioner, DNR



